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4 + ee eerie — ; Vee eee 

Yooux . 
Tires 3 : FOCUM vs. ROY: pee i ae 


= ar to dismiss the appeal, on n the ground Ssiiented ves 4 
no statement of facts. was made before ‘the facts may, by |” 

~Yjudgment below: was signed, | Syndics. of Hellis Me™ cgee. 
) - YS: Asselvo, ante 201: : but the appellant rreagin eee. ‘ 
a >. are > affidavit, stating that the, parties. had Agreed 
| “» to. ret statement « of facts, made, by. the District 

re Judge, af ter judgment signed, nothing. was taken 

by: the motion. See Rams . ; 


4 aay is 5 ay aoa 
r “HARRISON. MiGER © 41, a oe 


e ‘Tuan being no: statement. of facts, special . Appeal rpeal dis +a 
; ivehdiot or bill of exceptions ; the mrt ee 
dismissedh bide Fae j . ¢ ’ vane Y , 4 
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998: - .. CASES IN THE SUPREME COURT 
View 18. SINNET vs. MULHOLLAN & AL. , 
— Porter, for the paint This case comes 
Morworsas upon: a bill of exceptions, ‘which states that as 
. ~~ thé case was'called up*for trial in the Court below, 
__ petition me the attorney’ for. the plaintiff (the, appellee here) 
inserting “the moved to amend ‘the’ petition by writing the resis 
—_— ume dence of the petitioner; which ® scems had been 
‘We answer. omitted in, the original petition, On the grant- 
. ing of this amendment, the defendants moved for 
further time to answet, Which was refused by the 4 
»- Gourt,-and that refusabis the alledged error, which. 
this Court is called on to-correct.-° t : 
Ir will be shewn, that no error has been ‘com 
- mitted; or that ifthére was, it is’ not an error : 
> that description, for which -this court can reverse ~ 
the Judgment given in the District Court. 


y Tue amendment raised for by ‘the plain = 
‘coumisel was one of mere form—it neitlier altered 
the nature of the action, nor introduced new mat: ( 
ters on the pleadings. Every allegation in- a pe 
‘tition, ‘which, ona general denial be ng put in, does 

not require proof by the plaintiff is an’ allegation” ‘ 

_ of form. Now it has never been required of the \; 
plaintiff to prove his residence asalledged,in any © 
court, of this state, on either the general issue being 
‘pleaded alone; °or combined with spécialypleas’ in = / 9 

.. eWweidances ~The delay;'therefore, that wasasked = { .- 
from him, only tended toembarass theadministr =| 
































> OF ae STATE oF LOVISIANA. 
va tion: of justice ;.time!to., ‘answer, was unnecessary, me 
7 —_when nothing, of the substance was im fact altered.: \_Jeyan 
' But, the refusal of the Court would, not, have yates 
a been error even at common law,a system for more Mouzouiss 4 
technical than.ours. In, the. courts.of, England on BAe ee 
| an amendment toa. declaration. insmatters,of form : | “a 
no imparlance is granted and the. plaintiff is. not 
' gequiredeven to pay costs. Vide Field’s Praeien; 
653, bb ace Sita 


; > . 
. & “ . é . ; ps 


IL Bur cain lial etror was , coinmitted- 
it was in ‘‘a matter of form’: andsuch .an error 
é cannot be the ground of reversal:in this Court. _ 
__., ‘Tas_act of the ’ State Legislature, 1813; chap. 
>» )@8, see. 13, enacts— That no decrzeé. or judg: 
‘S.> gment of the, inferior-courts . shall be reversed ee 
~~,» .-awant-of form either in:the judgment: or proceed: . 
~ ings.” This does away all difficulty, in the ques: eae “oe 
- stion, ‘as it-will be impossible to ‘shew that “the - “eet oe ae 
‘amendment made here was at all connected: with — : ‘ 
_, “the merits of the question in dispute between the — 
Baldwin, for the defendants. In. this case the ' Saal 
 Mefendants in the District Court claimed'and were-' 
entitled to time to answer over, upon the ection 
-& amenting his petition. 
i: — . «Ir isageneral rule and one founded: on reason 
pee. that when ‘the plaintiffis permitted to. =. ae 
amend, the defendant has aright to answer to the oa 





a oe | CASES INTHE suPNEnE COUR: . 
West Dive amendments otherwise the planet mightin- - | 
Lury~/ tentionally omit some important ‘allegation: which, J 
| Sener after the defendant liad answered he would itisertby = 
Moumoucas way of amendment and ‘whieh the defendant would . 
aici be prevented: from ‘tepelling by atiy proof, as it 
would not be dettied by: the answer under the prin- 
| eiple-that the allegata et probate must keep even 
pace.” It is-alsoa rule equally well founded, that . © 
when one party appeals to the discretion ofthe 
' ‘ court for’a favor, the indulgence granted to him 
a ' @ugiht tebe extended»to his. adversaryit ought. | 
to. be reciprocal--short of this would be partiality 
_* ‘Tug amendment of the petition was materialor © 
not——-ifnot material, why make it? - ‘Af it was ma- 
















to he) it: was. to add some’ statement without . 
which he could not maintain his suit—and ‘it was . 






ae _ Jege of denying that. new,allegation, so important x | 






only went to insert the plaintiff's place of residence - 
and that the defendants had pleaded payment=but 
this did not,alter their right to answer over, if any 







avail then,under Such a plea, because the Court in 

granting or refusing amendments are to att upon 
general principles and take j into. consideration such 
cases. Nowit might have sbeen true that the! de. 
| |  ” fendants .gave similar -notes:to mea) ofthe same’ 
ga . ame—srto ene of which the penaipgeintmigs, 













terial {and the. plaintiff by. making it, admitted it “— 


- séstricting the: defendants. in the. tight and’ priv | 
to the plaintiff, — It is, tone’ that’ the amendment » 4 


"case would octur, whereif 2 néw: answer’. eould | 


OP RHE? State OF LOUISIANA. ae | 
eeipiy ue wmeri tte Sine “Biter ae end nen 


techiiical thode’ of pleading is ‘not obsefved arid’ the: (UA 
“ deferidants, , according tothe ners oars: a 
Joosé mode’of ‘procecding of the District’ Cx ‘weptoKiat 
might, ‘ander this ‘plea, have introdticéd evi nee 
of fraud, “want ‘of consideration, “set off &e. aid 
of ‘which ‘they’ wete deprived by” changing ng the 
plaintiff<and of “which ‘they ‘could ‘have availed: 
| themselves under the original petition. reli 
‘Tae defendants below by: demuring to the 
petition ‘could have arrested the plaintiff’s proceed. 
ing, until it was amended—after which’ they'would 
have been enititléd as a’matter of right’ to answer 
over—and though this was niét ‘the cOurse"pur> 
sued, as the defendants might, andino doubt did; 
consider it'to their advantage. to. wave’ the démurs 
__er’and plead to ‘issue, Yet as ‘the phintiff amended °° 
the defendants ought ‘to have had the same time 
to amend, or to pat in‘a néw answer, ‘as they 
Would have had upon a CeaitOree suistained. iin 


“Moreover, how could the defendants bible 
" ‘what the amendment was, until they: had tithe’ to 
look at the petition. as altered—which it appears; 
~. By’ the bill of exceptions returned with the record, 
"| was’ not granted, as the amenditient was ‘madé' 
‘when'the casé was called tip for trial and no delay 
whatever was granted them ? But these observa: 
Goris out of.view, the appellants believe they tha 
with safety’rély upon 7. general’ and well “estas 
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CASES: IN- THE SUPREME, COURT. 


Wowt Disrit-blished rule that when the plaintiff is. permitted tox a 4 x 
wan: amend his petition, the same indulgence: ought: ‘ * | 
_ Swat to be extended tothe defendant and that the Court. 


Mornowean erred in refusing-it.. Ist. session of the Legis: — 4 





ing, amendments, urged by. the counsel on. the: 


? Renan 


Council, chap: 26, 1 Tidd’s Prac. 153 4,5, 
6. 1 Martin, 205--Aston vs. Morgan. Wash- 


3 ington, 365—Cosleyy execytor of Loudon. vs.. 


fill. 1: Johnston’ $s Cases, 248—Holmes Vs 


Porter, i in vite All the arguments respect: : 


other side, Would be. correct, and have an appli-- - 
cation here, if the amendment prayed for and ac. | 
corded: ‘by the court had been a material one, ‘The. 
reasoning: by which. it is attempted to be shewa 


to have been so is founded on remote possibilities, 


which can never form the ground of a legal judg- 
ment. . But the appellants here by their He el 


es acknowledged the plaintiff's residence not to be. 
material. Toa petition, without any place being: - 


alledged. as the: domicil of Sinnet, they. plead: 


“payment. What was that; but in fact saying t that no. 


"matter, where he lived, they had-already paid him? - 


This shews they-were perfectly aware of the per- 
gon, and. destroys all. the reasoning, ‘‘that_ there: 


might, be.two: persons of that name, that they: 


; ‘mright have. given two notes, &c’’. * 


3 ‘dal amendment, made, ae that from. Johnson on- 








Tue'case from Wasiertons:; is one of a mate- 
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OF THE STATE OF LOUISIANA. 


ay proves, that'the Supreme ‘Court of Miia Vork, weal ° 
thas ‘established’ a different practice ‘from the’En- \GA- 
pith. * But ‘the superior: good sense of the’ latter Sinner 
iis. § tio ne to orequire any aid from argument. aah . 
< 08 the whole it is hoped the judgment of the 

pra or will Ge wcnicxiaat ve “e é 


oa 


’ 


By the Court. ~This ‘suit is “Breit by thie 
sappellee, upon a note of hand, subscribed in ‘his: 
favour by thé appellants. “The appellants‘have an. 

‘ sswered by’ pleading payment. At the timeofthe 
‘trial, the plantiff’s counsel: moved ‘for leave’ ''to 
amend his petition, inserting-the residence of the 
plaintiff ; ; and the Court havitig granted it, the de. 

_¥endants moved for time to answer'over. “This. 
being refused, on thé ground that’ the< aménd- 

‘ment was immaterial and not such as required a: 

. New answer, the appellants excepted to that opi- 

' “pion, and on that exception the case ‘is sige up j 
‘before'this Court. 

Ir isa general dane, and one costly founded 

_. ON principles Of justice, that'wheré perinissivh is 
_ aigiven: to one of the parties to amend ‘his ‘pleadings 
the other has a right to answer over or reply. Bat 

_ the.amendment must be such as: may require a 

. _ reply or answer.: If it be insignificant and ‘has 
nothing to do: with the issue,” if it be mere matter _— 
of form and leaves the case in the same situation 





“cases, INTHE, SURREME.COURT 


Met Digi in which it was. before,. if it be gvidentiy,, ofsucha = | 
, ere Rature that no additional allegation, on the: partof a. 
ae the other party can. possibly arise from it, it would 
My.uorraw be worse than nugatory to:make such an. amend: 
SA ment the pretext of a delay i in the trial of a. cause. 


i this particular pars the secant ‘was net 
only’ immaterial, but it was with respect to the 
defendants.no.new matter... Jf the expression of 
the residence of the plainuff is at all necessary, it 
must be to designate i in such a mannerastoenable 
the defendant, the better to know: the person who 
sues him. + But here it is evident, from the man- 
_-ner‘in which the defendants did answer, :that they. 
knew the plaintiff well and wanted. not .any: infor- 
mation about his residence to ascertain who. he 


Urow the. whole, the.application made in this: 
‘case to.obtain leaye'to answer over was entitled to 
no regard, and the District J hide did right in over- 


— it. 


ei sateen "sdjudeed ‘ebavemunaie the 
judgment oF the Dineen Copet be. affirmed. with ~ 
COStS. ’ . 





: OF THE STATE OF LOUIS! ANA, 
CLARK. ‘VS, PARHAM, 


“By the, Court. JPhis appeal comesapiin such “Gren 
a shape. before the Court,: that we SAND, SANREL OF pte 
reverse, the judgment of the, Court belows:... «>, 

, Tuepe.isno bill of exceptions to,any;. opinion aside 


mages the 


oe 


of the District, Judge, statement of facts, no special * 
‘” verdict, nor,any.. thing equivalent. thereto, ...In ™ 
gases, .thus,situated. we are precluded, by, law: bieaih 
: prespngaly judgment of.the Inferior. canes 


"Tr is the duty of. this Court to give: tecenale . 
not exceeding ten per cent, in-cases where ,itjap- — 
pears the appeal was taken for the purposeiofide. 
lay. only. . "The present appears to. us)on.am-exs 
amination of the record, to be one. taken for, that: 
purpose alone ; and, as it is the. opinion, of,the | 
Court that it has power in cases circumstanced 

_like the present, either to, dismiss. the .appeal.or 
affirm the judgment of the Court below, although. . 
a reversal, could not ‘regularly take place; 


Ir is,,therefore, ordered,. adjudged and, decreed. | 
- thatthe judgment of the District Court) inthis. 
case. be affirmed. with costs, and that. the appellee, 
the original plaintiff, do recover from the appellant 
in,addition to all other costs. and charges, eight. ” 
per cent, onthe amount of the judgment. render- 
edby the District Court, as banat nen "7 
this Court... 





_ casiis Native Staite eerie 


renwor vs. ‘youn ~ 


Sy ee Coierhe This action -was’ ‘brought in. 
fe Céurt below by' the appellee, to ‘recover from ~ 


“y er ae appellant anegro, mentioned in the’ ‘proceed. 
basics nie and appears by ‘the petition, to “be founded 
Peiiement, a bill of sale, made by Yocum to” Vernot: 
3 - The instrument of sale, a8 it appears by the fe- 

U anegrobe gerd, is an act under-private signature, without any 


staked on -u 


Face to be subscribing’ witness, but seems to have béen prove 


- yun, anda se- 


cond race is en by-the oath of one witness on the weed in the 

gun ip eu of Dyistrict Court. 

feonue ba ine A‘ statement of facts net » havi tieeid regularly 

ke. made ‘in the ¢ase,, either by parties or the Judge 
‘before'whort it was tried ; and, as the testimony 
“then given is submitted by consent for the con- 
sideration of this‘Court, it becomes our duty to 
examine the whole evidence as’ offered, to apply 
- the taw; and render jotgmens carers anye ! 


to. 


_ Frowa full view of the case, it is discovered 

‘'< to. be founded on a contract known to* our laws 
under the denomination of aleatory, and is of the: 

_ species of gaming and betting : having its origin 
‘n-a horse race. It appears from’ the téstimony, 
that the parties to the suit agreed to run a race 

_ with’ horses, on the first day of March,’ 1813, for 
‘thesum of $2000, which was to have been staked 
on the day previous to running ; that the race was — 


~ 





Of THE STATE oF: soursiaNa., 


~ tochave been: ran at a certain time the. doy of Wes 
which, was passed before either of the. parties in- ‘(Gayay 
sisted on, carrying the contract into effect by, run. ‘Venxor 


ning... It-is in-evidence that the agreement to run 

for $2000 .was in writing, , but. was not produced iy 
.on.the trial in-the Court below by: either party 5 

that the original race for $2000 was relinquished: 
by the consent of the contracting parties, veither i m 
consequence of the time having elapsed or for- 
some othef. cause not ‘apparent ; and. that; they. : 
agreed-to run for $1000; about ‘which; the evie 

. dence is not entirely clear, + 

Tnx bill.of sale for the negro, chimed vat the . 

appellee, was placed in the hands of Johnston,: ao 
witness in-the cause; who held it, asa. stake a+ 
gainst another, negro, and $ 200 held. by him -for 
Vernot, to be delivered as a forfeit by either. party 
who-should refuse to comply with his contract _ 
and fail to run the race. And here, were it:neces« 
sary to the decision of the cause, it might be ob- 

_ Served, ‘that the-bill- of sale. for the appellant’s 
negro was obtained from. the stake-holder, uiider 

_ false’ pretenses, and circumstances of deception © 
which ought never to be encouraged. >» © 


_ Frontal the facts disclosed by the. whole -tes- 
timony, ‘adduced in the case, it: appears evident 
- tothe Court, that the negro in. dispute-was:to ‘be 
‘forfeited. by the appellant, only on his failure and 
refusal to rua the race for $ 2000; and. he ought 
* : Par cy 





separ 


vast 
“9 wear 


CASES INTHE auehedite: — 


not to be thade’ answerable in daniages to the”api 4 
pellee,’ Gn account of his “ailing to “fun jas this 
séttins 66 have: arisen,’ from’ the mutual: Aegligende 4 


ofboth parties, as neither 'reqitired the performance: 
Of the’ ééntrict, Within’ the’ tithe! lintited “by e7 


stiptilations. Thus the performance ‘of the obliga? 


tions ‘oreated ‘by’ theit agreement having "failed, ds: 


much by the! conduct of the one’ party’ as’ the 02‘ 


ae 
= # 


ther, ‘neither can ‘claim any benefit resulting from “ 


it ¢‘ori'this ‘subject there could not remiaiti’a sha- a 


dow of ‘doubt ‘except, from the confusion’ ‘into. 
duced in'the transaction,’ by the” dongeh¢' of thé 


parties to ran on the same day a racé'for $ 1000. 


This surely cannot be considered the game con- 


.tract’by whith, they, stipulated to run for’ $ 2000 


_ and as thelatter thatis, the ‘contract or agreement . 
_ #6 Fiin’for 2000 is the’oné’ which On failing” to 3 
\“perfurmi the forfeiture was ‘to take’ plac ‘and must | 


Be considered: ini rélation to this “alone ! “for it - is 


riot fo’ be presumed, ‘nor ‘is i€ to’be collected’ from _ 4 
the eviderice, that the same forfeiture was to ac. 


éruie‘on failing to run for'$ 1000, and as, beforé 
stated, ‘this fuilure having taken place’ not’ ‘by any 
neglect or improper’ condirct on the part of ‘the 
appellant ; we are of opinion that thé appellee has 
no right to recover the negro claimed by him, and 


that’ the condition on which thé sale;was to have, : 
béechmeé valid having failed, i must be considered 7 


vor and: of no effets ) 


* « ¢ 


® } 
’ 











OF : THE, STATE! OF LOUISIANA, 


Taz, Court, beimg of. opinion,. on this, ground, “West. D 
that the judgment of the District Court , is erro- eo 


neous, it becomes unnecessary to ‘examine “the 


. effects of the, power given by. Vernot to ‘0 e 


settle the race and the acquittance given id 
in virtue of said power. 


j ates 
‘ 


Tei is, sf ng Pally ‘aijodetd and deurced, 
eke we do order, adjudge and decree, that: the» 
judgmént rendered by the Court below, in_this 


cause, be reversed and annulled, and that judg. a 


- ment be here entered for the at with costs. 


> 


5 
a 


YOCUM vs. ROY, ante 397. 


__ By the Con urt. This suit is brought by Yocum Pi Ao 
- the appellee, who was plaintiff in the original ‘ac: tify himself. 


tion, to recover four hundred and fifty dollars; and’ 
is founded on an instrument of writing, | which was' 
verified in the Court below by one witness and @ 
- sort of confession of the. appellant, in his’ answer - 
to interrogatories put to him by the appellee, a 
~ greeably to the laws governing such cases. ‘Roy, 
the defendant in the District Court, by his answer. 
to the interrogatory of the plaintiff, states his be- 


lief of having signed the instrument of writing pro- 


duced in support of theaction ; but he answers from 


- Information of others, as (in consequence of drun: 
‘ kenness, and stupidity from intoxication) he has 
Weaes F.3- Se" eas = 


~~ 


? 





~ 


410” | - eaded IN vide sop hkii Stn ‘ 4 
Wee dineetno récollection of what’ passed at the timérof “exe. 
 cuting said instrument. "This part of his’ answer” 
: ‘Yesom "was rejected by the Judge of the Disttict Coutt," 
5 >< pepe ex, in: this case, not being’ directly res. * 4 
+" -ponsive"to the’ plaintiff’s i interrogatory. It is un-” a 
necessary: here to-determirie’ on the” manner’ in | 
which, answers: required : to. interrogatories put — ; 
conformably to the ‘act’in such cases provided, ; 
are to be taken and teceived by courts of” justice; 
whethet they are to operate as well for, as against, «| B 
the person making the answers, or must be view- a 
ed solely as proof against him : for in’ the: ae 
before the court the whole answer is doubtful, 
. the party endeavours to establish by it facts which, 
if we are to believe him, it was impossible for him 
. to know’; as he declares that he was without the 
_ypower, of knowing or ‘perceiving-atid consequently 7 
: ‘not. in a situation. to will or consent and could’ > 
not, therefore, legally bind himself, To admit such 
: evidence as good, would be clearly a violation ‘of 
that principle of law and common sense, which 
denies the right to all persons of stultifying them- 
selves. Leaving then the evidence, attempted to _ 
be. drawn from the defendant, wholly out of view, 
it appears that the agreement in writing was suffi. * 
ciently proven by a witness who subscribed it _ 
with his mark, not being able to’ write his name 
-and. who from hearing it read in court, recognized 
it to be the same instrument which he had. attested. - 
If the appellant was really-iri.a condition of mind, 





re ee ans e 
: i cc ar Oy 
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q «which rendered, him incapable of consenting 10 eed 
a - “any contract, on on. full proof. of this, perhaps | he: a 4 
ae might have: avoided. the obligation arising out- Yous a 
» of guchagreement, This might have been proven * Rox: a 
a _» by those who were present .at the tisne, and com. < 
i <petent to prove his real. state, of ntind. Nothing 3 
. i’. of this appears by such testimony..,No, attempt 
— 1 has been miade on the part of the appellant. to ~ hak 
‘(js shew, that-he has been cheated.or defrauded, nor 
. -. any want of consideration to support his contract. 
. @ ~~ ‘Ona.view of the whole case, we are of opinion | 
Mc that the judgment of the District Court. ust, be’, 
® affirmed ; it is, therefore, ordered, adjudged and 
» decreed that the same be efiemed, with costs. Ce 
























& 





ee SENNET vs, SENNET'S LEGATEES, Fes ms “A, 
Pare for the plaintiff. In this case ‘it _ appears So, Natur —~ 
by the.statement of facts that. the appéllees are . thie pr yp ecto 
acknowledged natural’children of Sennet, deceased, when the fa- 
that their father by will has left them the whole of brothers oF ‘3 
*» his estate, real and personal, having living at the ™** ae 
time. of his ‘decease brothers. and sisters. This | 
distribution of his property the appellant, asone of. 
the collateral heirs, conceived illegal and brought os 
_ his suit in the Court below. to have the will set 
- . aside, or that the bequest to these persons. might 
be reduced to.its legal amount.’ ‘The District 


J udge, Renn confirmed the Aoeiney, dis. . 





CASES IN THE SUPREME” COURT 


\a 


Went. Diet. tribution, and it 3 to reverse ‘the dectee given 4 
eww him that this 5 sch is taken. abies ce 


NNET & 
anew, ‘Turs question must be decided: by the oreiiies 4 
Lecatzes. regulations enacted by the legislature. And they 
, are fortunately so clear on this subject, as to 7 
der a recurrence to any other code of laws unne- — 
— , 
' ‘Tue first provision, necessary to'be cited. i in. b 
this gase, ‘is found in the Civil Code, 212, art. 21. 
’. Tt is there-enacted that, where a man has no iti 
mate ascendants, or-descendants, he may dispose 4 
-of his. property to-its whole amount. 4 
_ Tue statute gives the power of disposal. But © 
. the law, without violating this privilege, has been’ 
anxious to. prevent certain: persons. from being | 
able to take under it, this will appear clear from ‘ 
citing’ other passages of the’Code. a 
Ir is declared, page 208, art. 4, that all persons. “@- 
may dispose or receive by donation inter vivos or 7m 
mortis causd, except such as the law has expressly | q 
_ declared'incapable.* In the chapter, which is ¢n- . 7 
-titled “ of the capacity necessary for. disposing onl : 
receiving donations inter vivos or ‘mortis causa”? . 
-we find ‘several classes of--persons: expressly,” 
prohibited, v. g.. slaves, * adulterine children, | 
&c. arid, fatural children ‘acknowledged are only | : 
permitted to take to acertain amount ina case -.) 
like this one half of the property, Civil Code, 210, 
“art. 14. . These regulations do not ‘in the smallest 
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gree’ clash with ‘each other Thesfitst says se a 





~ “ s 

Ps . - a 
apts + ~ om f - 
faa cp NR TI 


ae © latter only prohibits him from giving it 2 kbp "Senet i 
. @ ‘whdém’ public policy’ requires ‘to” be’ exelided?* If isexner's) ; a. 


‘Leoarsas. 


. hesteets clear’ of these individuls-he may's still will pee 
Cal bis estate away. ? a 
. | © “EO construe ‘the first article citedjas'a power SG 
| |. <not only*to give away all his property: ‘by’ testa- : ee a 
= “gent, but’ also to “give it: to” Whom! he pleases ee 
- would éhable ‘a testator to“bequeath to, his slave all - Poe ae 
. a. . his'estaté) reat and personal-. .. oe ae 
Tu powers of the’ orie to’ give; and ‘the other : a 
. td réceive, aré quite distinct in’their nature: the a 
: restraining the rights “of thé latter, does ‘not at all. . oe 4] 
. impair the privilege of the former. a 
/< 10°" Ty this case it is hoped from ‘the authorities cited , 
3 that the court will'be of opinion the decree’ of ‘the 
7.» District Court must be ‘reversed, and the: testa- 
> ~ mentary disposition redueed to-the one half. 


os 
= 

- ~ 
iene 


PN a 


Brent, for the defendants. ~' The decision’of the EG ae 
» “Court below was: in conformity with justice and “4 
-» in obedience to the laws of our state. In con- | a 
| formity with Justice, because the testator gave’ his* 
-9° -.. property to his acknowledged children, who had 
- + the’ first claim ‘upon his care and the best ndtural - ee 
. . Tight to what belonged to their father. In obedience 
| to the laws, because none his been violated’ by 
> too the will of the testator,. but'on the “contrary, ‘be 
| 5 exercised a-right given: him by the laws whichi 


ee : ~ CASES EN THE. SUPREME: COURT 


“My mat gover us, 90d: ‘which, give to the defendants, 
heen! i ashing the. property: left them by their father,, 
‘Sexver . THER areno provisions in the statutes of the. 
» Semnet’s state which take. from the testator, in this case, the’, 
_ BROKE: vight-to will his propenty to. the appellees, his ac. 
#9 ’  knowledged and natural children... It.is admitted © 
that if the testator had egal. descendants OF .as. © 
_ cendants he. could not have exercised the right : 
but. he has neither, and . the statute of the~ state; 4 
Civil .Code, 212," art. 21, declares; that ‘where 
‘< there are no legitimate ascendants pr descendants, . a 
“« donations inter. vivos.and mortis gausd,.may be # 
. made. to the whole. amount of the property of ’ 
« the disposer.” . This. provision of the statute, 
then gave the power to the testator. to make his *- 
- .~.will.as he. did, without. it had. begn repealed by” 
some subsequent law, or negatived.| In. such- terms 4 
as to take. away the Poms ; neither of which has 
been done. 4 
Ir is insisted. by the plaintiff and ‘ishoellant that © 
the power of the testator was restricted by the @ 
. Civil Code 210,. art., 14, which. enacts. that 9 
when .the natural father has not « left legiti- 7 
mate children, or descendants, the. natural. child 
pet receive from him” to a certain amount: @ 
this provision of the ‘statute does not destroy in #- 
the testator the. power. to give the whole of -his | 
property to his natural children, which. is ‘subée- 4 
. quently: secured to him by the Cini} Code, page — 
212, art, 23. There is. nothing ip the clause \ 
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“| negatives the ‘power given’ to dispose!" ef ‘the? Ueiwmal 
3 " whole of ‘his property. ‘The words 6f'the ‘law’ Sewnen2 
are, he ‘wnay receive to a certain ammount: “ The: Ststwevios? 
Law dbes'tiot sty that ‘he ‘shall receive’ no “mbre!- 
| The two’ clausesof the law’ are ‘not eéritradie-” 
-s tory. “The ‘clause, upon -which ‘the appellant 
rdlies, declares’ that’ the ‘testator: ‘may leave to’ his 
natural children to a’ certain amount, ‘but’ does,’ — 

“ndt say he'shall not give more, ° this clause is‘for- 

_ mal, “Civil Code 210, art) 14; and* inthe ‘same 
work, '212, art. 21, writteti after’ the'clausé' relied’ 
upon by the <appellant; the’ said: last mentioned 
provision in the lawexténds the power to"a ‘testa- 
tor of willing @ll'his property to.any person whoth: 
“he may think’ proper. '"Phis ‘clause ‘being the ast 

’ “mentioned in the statute, and not ‘fiegatived’ bythe | 
clause relied ‘on by the’appellant, is the lew'whieh ~ 


4 .. now exists and which ‘gave the power tothe testa- 
at 7 tor to will all” his property to the appellées: if 
f One clause‘in a’statute Can negative another "post: 
at i 


i. tive.clause in the same statute, ‘without being: $6 
- expressed, by iniplication only, it is clear that the 


dq ' "| art. 21;‘page 212, inder which the téstator’made’ 
i his’ will, regatived the clause which liad been pre- 
2 —s Ptously written in art. 14, page 210) Taking. 
s 3 | 


| the statute together, the power exercised by the 
-- 9 - testator’ was in obediende to the kiws’ of’ the ‘state. 
° 4 ~=—s- “The Court below ‘acted ulider those Jaws ae: did 
a | “not err in the “a rendered. 
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-Upow. another gieind. ‘suppose. the, rae 
" be-absurd,, inexplicable. or .contradictory, the PFs 
vious -law of the Jand, the Spanish law clearly’ gave 
this power.to.the testator,.dts books breathe no 
other principle.......And: if the. statute should be 7 


_ considered, by the. court as, contradictory _ or ot 


sufficiently plain: or;explanatory, it is the, previous — 
existing law of the state, like the common law of 4 
England, ;unaltered-by: statute, which must govern, | 


-‘and-direct.: and.this is in favor of the appellees, 


-Turs.will is. also opposed, ‘upon. the pround, | 
of immorality... It is not-one offthose contracts to. 


' . be:inwvalidated-for the immoral consideration. - The J q 


‘idea is as nove) as ingenious, the, law is so far from. » 


discountenancing, for. ‘moral reasons, the natural. 
. , “@hild from, possessing. the propert}. of its natural 


father, that-it expressly enacts:.and declares, Civil. 
Code, 154, art.. 43, that, natural. children shall- be = 


called to the inheritance. of their natural father, who: 
has acknowledged them, when. he has left no dess q - 
cendants nor ascendants, nor collaterals, nor wile; 


to the exclusion of the.state.. _, 

«1. is admitted, that the appellees were, ocknonte 4 3 
ledged natural.children. Upon.a full view .of the - 
case, the’\Court must.confirm, the tiene had 


in: ‘the Court below. 


\ 


sn in Court. da this c case it is , adlmnitted tes | 
“J. B. Sennet, about. wh6se. inheritance the pre. 
sent’ contest arises, did bequeath to his natural.” 
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a) - ehildren all his property; although: he had ent weacDeatie ~ 

*< legitimate brothers anid @ niece apiece time ere 1 { 
9 of his death. uF Sa 
Of = Be the laws - ~ofotte state: a evacin intio pennia axes 

¢ 9% __ ano legitimate descendants. or, ascendants, ‘has in. ; = 
T° deed ayright to bequeath the wholeof his property —_ ae 
$9 sand ‘the ‘deceased J.B. Sennet could’ exercise . an 
f * - hat right: “But bythe same laws jit: is ‘provided fa “ 


Ls Pivil Code, 210, book 3, tit. 2, chaps2Qart.I4,) = D 


4 “that “‘when the natural father bas mot lest egiti- = 
r . -°© mate children or descendarits, the natural child ry 7 
4 _ of children, acknowledged by. him, may: receive. NEeSe 


from him by donation inter vives or ‘mortis 
se cousd, to the amount of the following proportions ee s 
‘940° wit : of the: third ‘part of ‘his ~property, .~ = a 
‘Mf he leaves no legitimate ascendants ; of the : 

half, if he leaves legitimate brothers. and sisters ; 

_ “and of three fourths, if he leaves meipesiseas 


i te eae ee ee oe” 


——F es. 
to» 2 
Mae > as; 
a ess a wees 4 
een came: te Ee ett te 


a “ brothers and sisters ; &c.”?- eee ye . 
. It has been argued that thi provisions would’ Rae tee 
) be contradictory, if the latter should be considered ae 


as “prohibiting the testator from leaving to ‘his 
= .-‘Ratural_children more than the part which the‘ daw "=" 1 
GR... Says they may receive... But, it appears. tele etme. we 
a Court that the article fixing the portions, which Peaks: Aig, Aa 
natural children may receive from their father, in ° ee 
certain ‘cases, does clearly and unequivocally esta ia 

‘bligh that they: shall receive nothing beyond that,  “ x 
amount ; and that this provision is not at variance. ‘2 

with the scutes SF whielr permits  testa- 
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West Dine. “tors, whi leavé neither descendants nor sncttihinta, 4 a 
gery to bequeath: all their property, but isonly:a’'mo-.~ 
_—— dification. of that general rule, in oleh 
Stxvers of which, Sennet had a right: to leave one half of 
Droarses 1. estate to his natural’ children, ‘andthe other 

-palf to = whomsoever: he \ shoutd « have’ pleased 
Having not done: so, but bequeathed the whole to 
his natural children, the legacy. must be eine 
‘to the amount:limited by Jaw ; and. his leech ‘4 
here rales inherit: the rest. te : 


~ 


ty Iris, » crelete, sable: and. Sealand that the 
judgment of the District Court be'reversed ; ‘and 
_ that judgment be entered: for the appellant for one. 
‘eighth part of the neat amiount of the estate of the 
deceased. J. B. Sennet, to wit, six hundred. and © 
ninety four dollars and ‘twenty-five cents, with 


costs. 
¢ 


REAGAN vs. KITCHEN & sabeth 


j 


The perfor. Baktwin, for the defendants. -From the record, 


mance of ei- 


ther, aod oy it appears that previous to the 24th of March 1812, 
‘bond, dischar. Reagan sued out ofthe Parish Court of Concordia _ 
e. “the obli- 5 attachimenit against -R. Williams, one of. the — 


ae defendants. That the said attachment was levied 


/ona negro man named Peter. That he was - | 


replevied.. by. Williams and Kitchen, . the. other | 
defendant, was his surety in the replevy bond. 
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: : That judgment was rendered jon:the attachment We 
for the sum of $ 721, 13 2+2, besides; ‘interest. andi. 
‘costs... “Fhat on the 21st of June:1812, a0 exedu- 


tion issued: on the judgment, and, Od, the same 


‘day. return, was, made:by. the sheriff of Aneipro= 
perty: found in: the Parish. -.Qasthe Sth -of | 
August following, anvahas., fier faciag issued,» 


and onthe same day.the pegro. replevied was seiz- 


: ‘egy by- the - sheriff, andon the: 13th. of. October 2 
-*, following: was sold... But before. the negro, was 


August: 
NON 


Raacan: 
Kares CHES 
Rake, 


seized, to wit..on the-Ist of J uly..in.the same year 


Reagan sued out of the Parish Court of, Concordia, 
_ ami, attachment. against the present. defendants, 


Kitchen and. Williams, for, the.sum) of, 8.500, the, 
penalty .in, the replevy,, bond and, on..the 9th of 
November 1813,. judgment. was rendered, against 
them for. that sum and costs of. suit... These facts 


appear not only -by the record, but. also by, the . 
statement of facts filed and renee yy the counsel 


on each side. ; SD aia 


canes 
» NHERE are numerous objections to the sapce 


4 proceeding, i in the Court below, , ER ety Poe 


IL. ‘Tue return of the sheriff on the last attache 


‘ ment (from the proceedings, on which. this appeal is 
taken), states, that he seized. a tract of land, without : 


sayiug to whom it belonged, and. does, hot, say 


that he otherwise executed the weit, as. he bi! 


fequires, era o: 


Il. Az does not appear that-the Cont appointed 
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ene person to deféid Williatis : —— the \@ 
: judgment is void as to him. - 
ee Rican HI. Tue last petition was filed before any 
Kitcue émand was made of the negro replevied and be- » 
“At ~ fore the then plaintiff’tiad taken, ‘the proper ra | 
eps to obtain him. 
-IV.. Tur teplevy bond. did not pursue the law, 
bat contained cofditions beyond its provisions 
_ and'so far’ was void. © The statute requires the 
Goitdition to be “to defend’such sti aid toabide 
by the judgment of the Court.” ‘This bond q ; 
does not stop here but goes on to’ requite “hide f 
the obligors ‘shall ‘satisfy the judgment of thé. 
Court, or-stiilfreturn the said negto niafi ‘Peter 
when thereto they may be required, or it shall) | 
Become necéssaty to have the same &c.% 
-V. Pat: first execution was. retiitned the same 4 
‘Gay it was received by the sheriff. He ought to” | 
a have held ‘it the three days! metitioned i ur the statute 
_or madeademand, upon which the negro thight. - 
have been delivered. - ' 
VI. Tut neégto was seized ‘and sold undér the 
; rend execution, which “ioe tt the replevy . 
Bond. 
VIL Avrtn the fiegro was tedcived by thie 4 
sheriff no action would fie upon the bond, and if ~ = 
», Suit was éommetited before the delivering, from 4 
that moriént the catisé of action ceased. po 
VEIL. Surry was brought for the penalty of . : 
the bond, without its going in ay part dischatge ~ 
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of the former judginient : wht it cuit to have West. tiga’ 


See Démat 430, art, 15, 43%, art. 18, + Black, 
Com.'303 4, Curia Filippiea b. 2 g. Mas 2} « art, 4, 
8, eben 119. 


By the Cour. This guit was instituted by Reagan 


| jtythe Cotirt below, of a bond, given to the sheriff - 


of the Parish of Concordia, by R: Williams and 
the appellant ii? the penalty a $ 500, with 4 con* 
dition, that Williams should abide the judgment 
Which might be rendered against hinr in the Parish 
Court, in a suit by attachment, there periding ’ 


against him, Or that- he should deliver a certairi 
* riégrd therein named, when required, or it should _ 


become ~—: | / 


. Trs bond, as insisted on by defendant’s_ counsel 
‘> in the’District Court, cannot strictly be consider: 


éd ‘as a. bail bond, taken in conformity to the 
act of the Legislative Coundil in suck cases made 


and provided, the sheriff Having inserted a> con- - 
dition in it, not required by the statute; by ‘which 


it appears. that the parties botind themselves to do. 
one .of two thitigs, viz. to abide the. judgment 


or deliver the slave; and the security - must be dis- | 


poet charged oli the performance of either. 


‘_béen brought with reference to. the former judg- ae 
" ment‘and ifs-amount teceived passed’ taits credit. . : 
. © EX By the‘thanner this judgment is*rendéred, xyrcmee 
a the appellee has the full benefit of both judgments. 
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YY Districty Iz is, pechips,’ in this case unnecessary toenquire. s 
a how far the sheriff is bound to give the three, | 
Reacax days notice on execution ta defendants. who ‘re-,. - 

Ki renex side out- of the. staté, to pay the money, \before 7 

TA. he levies, or, returns. the execution ; yet when..ity 
can be conveniently done, ity would be proper, that — 
‘some step should takea to effect it; or at least that, © | 
the execution should not be returned before the: €X<) 
pitation of the three days. The defendant in “exe. 
cution -in the original suit of Reagan.vs, Wi Uiams, 
not having: been notified . of the judgment and: 
execution, the hasty. : return made of if.on.: the, 7 
saine day. on which, it, issued, are circumstances, 
which do not strongly support a belief. of fair and, 

candid dealinfg on-the part of the plaintiff in this, 9 
‘transaction, But, independent of all these consis) 
derations, phis , Court is of opinion that the surren-.. 
der of the negro, for the delivery of which the. 
“appellant bound himself, and’ the acceptance by. 
the sheriff, being. made previous to ‘judgment 
rendered in the case, is,suiicient to discharge him ~ 
from any obiigation, arising out, of said lnstri- 
ment ;, the conditions being j in the di sjunctive, to. 
abide the judgment or deliver the property. Other. 4 
Wise.the appellee will have a double remedy, and a 
tmay: recover twice on the same cause, of action; 
viz. on. the ‘bond and by executing, his, original 
judgment, which would be unjust. aggeeaet 
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Ir 13, real ordered, adjudged and decreed, 
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“that the judgment of the District Couit he an- West District ee . 

‘ ‘hulled and reversed; and/that there be ‘judgment rape de ! 
‘a for the defendants ae costs. . Reacay 
aM . a Kavavex 
ty Rat, - 
, f oe 
~~ TAYLOR vs, “PORTER. 

ie By the Court. In this casé the appeal is ‘not _Arpea i : 
i se 0 

Pi regularly: brought up ‘ ‘there is ‘no bill.of excep- wan: of a ste 

.  ’ __ tions,no ‘statement of facts, no special verdict nor Pmente Ben. 
5 a any thing equivalent thereto.But, as on. the 
b ‘examination of the record, we are of opinion. the ; 


' --gase ii isnot such aone, in which damages ought: . a eee - 
’ 4 _° tobe given, on account of the delay, it is ordered * 
a thatthe’appeal be dismissed with costs. Ante 405. 





